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Christopher Kempley, Chief Counsel (w/enc.) 
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MASTER UTILITY AGREEMENT 

THIS MASTER UTILITY AGREE-, entered into this $&’day of January, 2005, 
by and between JOHNSON UTILITIES, L.L.C., an Arizona limited liability company and a 
public service corporation duly approved as such by the Arizona Corporation Commission dba 
JOHNSON UTILITIES COMPANY, or its successors and assigns (hereinafter referred to as the 
“Company”) and MILAGRO INVESTORS, LLC., an Arizona limited liability company, or its 
successors or assigns, (hereinafter re€& to as “Developer”), regarding the provision of 
wastewater utility services to MILAGRO, a mastex planned community in Pinal County, Arizona 
(hereinafter referred to as the “Development”), 

RECITALS: 

WHEREAS, the Company owns and operates a public service corporation and holds a 
certificate of Convenience and Necessity (“CW’) authorizing it to provide the public with 
wastewater utility services; and 

WHEREAS, Developer is the owner of the Development and is building residential 
improvements within the Development, and desires the Company to provide wastewater service 
to the Development, which is more m y  descri%ed on Attachment A hereto, and 

- 

WHEREAS, the Development is not currently located within the wastewater CC&N of 
the Cornpans and 

WHEREAS, Develops will construct a total of olpproximately 140 residential units 
witbin the Develapment; and 

wHE;REAs, the M o p e r  fhas obtained certain zoning authorizations and approvals for 
the master plan on a ColllIllUnify wide basis, and 

WHEREAS, for the Developer to obtain: (1) the required approvaIs €or the Development, 
and (2) necessary financing for dwdopment of and improvements within the Development, it is 
necessary for the Developer to have Oeatain asswranm regarding the provision of wastewater 
services and facilities within the entireDmelopment at this time; and 

WHEREAS, in corndon with it providing utility services, the Company is authorized -. - 
and required to assess OfSSite Facilities Hook-Up Fees (“HUFs”) for wastewater service 
pursuant to Tarifli authorized by the Commission for the Company; and . d h. * 

WHEREAS, in areas such as the Development, in which the Company does not presently 
own and operate wastewater collection system, the Commission’s Rules and Regulations 
contemplate the Company and the Developer enteaing into a Line Extension Agreement(s), 
attached hereto as Attachment €3, as more particularly described below; and 
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WHEREAS, the Company requires certain onsite facilities which will enable the 
Company to provide wastewater service to the Development; and 

WHEREAS, in consideration of the Company's extending wastewater service to the 
Development as contemplated herein and in Line Extension Agreement concerning the 
Development, Developer is willing to convey fee simple title to the onsite facilities. 

I NOW, THEREFORE, it is mutually covenanted and agreed by and between the parties 
hereto as follows: 

1. Advance Payment of HUF"s. To permit the Company to provide wastewater 
treatment plant capacity, lifi-stations, transmission mains, an effluent del ivq and disposal 
systems, sludge disposal .facilities nmessary to meet the Company's and applicable regulatory 
agencies requirements to serve the Development, Developer agrees to pay HUFs due under this 
Agreement for 140 residential lots in the mount set fbrth on Attachment C, attached hereto and 
inmporated by &ace. For this Develgment, a payment of $140,000.00 for wastewater 
fkilities, based on $1,000.00 per 4" s ~ w ~ i r  latad far each residential lot as set forth in the 
Company's T a  is due no later than ~~~~~~ of fiiaal plat amroval of the Develomnenf by 
Pinal County. Failure to pay the HUFs will mkve the Company of its obligation to provide 
wastewater service, or any assmums of guoja services, until the entire HUF payment has been 
paid Any applioable Gross-Up Tax assoOiated with the HtJFs shall be assessed and refunded 
under the Line Extension Agreemeglt(s) habed below. All h d s  collected by the Company as 
HUFs shall be deposited into a separate interest baring trust account and used for the purpose of 
paying for the costs of off-site fidities t'or &e bansfit of the Development, including repaymmt 
of loans obtained for the installation of off1Flsiter i.'adlities. The H U F s  shall be utilized in 
accordance with the Company's whicth will directly benefit the Company's system, of 
WE& fhe Development will be a part. NOW-- any provision of this Agreement, nor by 
the payment of any HUF hereunder, shall the Developex obtain any right, title or interest in, or 
claim to savice &om, any specific plant of the clompany. 

* 

: I  

2. Other HUFs. The HUFs for any tldditional midentid units or other parcels in 
the Dwelopsnent, if applicable, shall be computed as slated above and paid to the Company as 
set fwfh above. 

3. Dewelopment Schedule. CCmnmeP30ing S- 1 of the year first following 
thecOmpany'sservicetothe~tauptomaswithinthe~~~~i)evelapesshallprovidethe 
Company with a schedule indicating, to the best of Developer's knowledge, the projected 
development schedule for the Development, including the mbm and types of residential units 
expected to be constructed, any cmmst.dal and industrial development, the phasing of the 
projects within the Development, and the estimated number of units constructed annually until - 
buildsut is reached. Developer shall thereafter provide the Company updated projections on or 
before Septembez 1 of each succeeding calendar year througb buildsut. 

.. 
..-.I.. 

4. Notice to the Company. The Company will supply wastewater service to the 
Development that meets all applicable Arizona Department of Environmental Quality ("ADEQ") 
and Pinal County requirements concerning domestic wastewater service, as provided for in this 
Agreement as and when requested, provided that Developer has paid the HUFs for the Advance 

2 



I , 

units in accordance with this Agreement, and Mer provided Developer has given no less than 
six (6) months written notice of that required service to the Company for all phases subsequent to 
the first initial installment (it being understood by Developer and Company that the Developer 
executing a Line Extension Agreement for such phase shall constitute notice). Said services 
shall be provided to the Development at service standards no less than the standards provided to 
other utility cusfomers within Pinal County. Upon payment of the HUFs by Developer for each 
phase or subdivision, the Company shall undertake such advance planning, process and obtain all 
government approvals and permits, and undertake construction so as to timely serve potential 
customers as and when service to such customers is requested and needed. Developer may, upon 
reasonable request, review the Company’s Master Plan for serving the Development. 

Developer Provided Information and Data. Upon execution of this Agreement, 
Developer shall provide to the Company in a digital format (Le., Autocad, MiciOStation or .dxf 
fixmat if requested by Company), all available data for the Development, including ALTA 
surveys, topographical, aerials, tentative plats, engineering plans, and final plats. Updated data 
will be provided to the Company on a timely basis, but excludhg any confidential or proprietary 
data as reasonably detemined by Developer. Developer does not warrant or represent the 
accuracy or completeness of any data or other information provided by Developer, and 
Developer shall have no li&ility to Company in conneation themwith. 

) 

5. 

.. . 
i . !  

. .  . 

6. Additional Assurances. All facilities constnrded under this Agreement will be 
opesated and maintained in accdance with good utility practice, including; but not limited to the 
use of qualified operators and engineers. All senvices ahall be subject to the Provisions of 
Service mgdaths set forth m Commission rules and the applicable ADEQ Regulations. The 
decticm to build a new plant or expand any esciSting wastewater fhdities to mix$ the demands of 
the Development or the Company’s system, and the decisron as to which wmkmikr facilities 
shall be used to serve the Developent, shall be at the sole disoreaon of the Campany. The 
Company represents and wamnts to Developer that dust capacity does and shall exist in the 
Company’s existing and future mains, wastewtiter treatment fdt ies ,  and any and all 
qqmkmmt pipes, lift stations, or other fadities, whether ur not owned by the Company, such 
that all sewage and waskm&r of the Jhvelopent shall be fully treated and the effluent 
tharefiwn shall be fully and properly disposed of in acxmdanw with a l l  pertinent county, State 
and Federal regulations and requirements without fbrtha obligation of Developer. The 
Company shall be responsiile for obtaining and maintaining all required p d t s  for the WWTP 
including the Asuifer Protection Permit (the “APP”) and shall use its best efforts to obtain the 
APP within nine (9) months of the execution of this Agreement. The Company represents that it 
has and will maintain suflicient capacity to satisfy the requimnents of ADEQ and other 
governmental entities fbr approval of the residential subdivisiians in the Development. 

- D.< 

7. Line Extension Agreement. For each phase or subdivision within the 
Development, Developer shall enter into a separate Line &tension Agrement for wastewater 
service in t~ccordance with the Cammission’s Rules and Regulations, and the Company’s Tariff. 
Under the terms of those agreements, the Developer shall construct, or cause to be constructed, 
all on-site facilities consistent with the Company’s engineering requirements and specifications, 
and t h d e r ,  convey a l l  right, title and interest in and under those facilities, and any easements 
if necessary, to the Company. The Company shall annually refimd to Developer five percent 
(5%) of the total gross annual revenue from wastewater sales to each bona fide customer whose 

--.- 
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service is connected to main lines covered by the line extension agreements, less all applicable 
sales, transaction and privilege taxes and regulatory assessments and surcharges, until such time 
as the entire advance has been fdly refunded. 

; ‘ 

8. Indedication by Company. The Company shall indemnify and hold the 
Developer harmless for, fkom and against any and all claims, demands, causes of action, or 
liability of any kind by and third party, including but not limited to judgments, determinations, 
fines, assessments, damages (whether compensatory, punitive, exemplary, or of any other 
nature), and attorneys’ fees and expert witness fees, arising directly or indirectly out of the 
Company’s performance or non-peafibrmance of its obligatiom hereunder. 

9. Assignment. Developer may assign its rights under this Agreement to any third 
party, or partially d g n  ifk rim under this Agreemi3nt witll’respect to any pait of the 
Development sold by Developer to a third party. A copy of the written Assignment and 
Assumption shall be delivered to the Company as pvided in Paragrarph 10. Upon full or partial 
assignment of this A m e n t  to a third party and the Compsny’s approval of that assignment 
which approval shall not be unreasonably withheld, the Developer shall be relieved of all 
liabilities under this Agreement. 

10. Notice. Except as otherwise required by law, any notice required or permitted 
under this Agreement must be in writing and must be given by either: (i) persod delivery; (ii) 
United States certified mail, return d p t  requested, with all postage prepaid and properly 
addressed; (iii) any reptable+, private overnight delivery service with delivery charges prepaid 
and proof of reoeipt; or (iv) by Eacsimile machine or telecopia. Notice sent by any of the 
foregoing methods must be tddmsed or sent to the party to whom notice is to be given, as the 

OT tpaecaw d e r s  set f d  below: 

i j 
... 

may be, at the 

owneb: MILAGRO INVESTORS, LLC 
3760 H@hd Dr. #505 
Salt Lake City, UT 84106 
A b  LiindaWcmgLuther 
T&. (801) 792-7776 

Campmy JOHNSON m S ,  LLC 
5230 East Shea Boulevard 
Scottdde, a n a  85254 
Attn: OeorgeH. Johnson 

Facsimile: (480) 483-7908 
Tel: (480) 998-3300 

- h. 

Any party may change its address or telecopy number for purposes of delivery and receipt of . . -._ 
notices by advising the other parties in writing of the change. Notice provided by the methods 
deskibed above will be deemed to be received: (i) on the day of delivery, if personally 
delivered, (ii) on the date which is three (3) days after deposit in the United States mail, if given 
by certified mail, (3) on the next regular business day after deposit with an express delivery 
service for overnight, “same day”, or “next day” delivery service; or (iv) on the date of 
transmittal, if given on a regular bushess day and during regular business hours by facsimile 
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machine or telecopy. No notice will be effwtive unless provided by one of the methods 
described above. 

11. Severability. In the event that any provision of this Agreement or portion thereof 
is held by the Commission, or an arbitrator(s) or court of competent jurisdiction to be 
unenforceable or invalid, the validity and enforceability of the enforceable portion of any such 
provision and of the remaining provisions shall not be adversely affected. 

12. Alternative Dispute Resolution. The parties hereto agree that each will use 
good fbith efforts to resolve, through negotiation, disputes arising hereunder without resorting to 
mediation, arbitration or litigation; However, to the extent that a dispute arises which cannot be 
m l v e  through negotiation, and the dispute does not fkll within the jurisdiction of the 
Commission, the parties agree to the fillowing dispute msolulion mechanisms: 

a. Mediation. The partim ahall first attempt, in good fdth, to resolve the 
by the American Arbitration Association dispute &ou& mediation ndmvtltstsrad 

.under its CommW Mediation Rules, 
. .  

b. Arbitration. E a  dispute cannot be resolved as set forth above, the matter 
shall be surbmitted to binding arbitratian in 8ccord8tlce with the d e s  of 
commercial arbitraton ("Rulass3 then fbllowed by the American Arbitration 
Association ("AAA"), PhoaniX, Axhnm. If the claim in dispute does not exceed 
$20,000, then there shall be a single arbitrator selected by mutual agreemeat of 
the parties, and in the absenca of agreempxt, appointed according to the Rules. If 
the claim in dispute exax& $2O,oOa, the arbitration panel shall consist of three 
(3) membem, one of who shall be seasded by Developer, one of who shall be 
selected by Chmpaay, and the drird, who shall serve as chairman, whom shall be 
selected by the AAA. The arbitrator or afWmtms must be knowledgeable in the 
subject matter of the dispute. The cost8 and fees of the arbitrator(s) shall be 
divided equally betwem the partias. Any dwision of the arbitrator@) shall be 
supported by written findings of fbt and conclusions of law, and shatl be based 
upon sound eagheering practioe. The ddsion of the ditrator(s) shall be W, 
subject to the exceptions d i n e d  in the Arizona Uniform Arbitration Act, A.RS. 
Section 12-i502, et seq., and judgment may be cantered upon the s a m ~  provided, 
however, that any Cteoigon of the &tmta(s) may be appealed to the Superior 
Ch~ofMElricopa~~fitiS~oname3nrmcowinterpretatiOn,~~~o~ 
or disregard of the law applicable to the dispute. The &itrator@) shall control 
discovery in the pmmdhgs andshall award the prevailing party its reasonable 
attorneys' fees ami costs. 

Parties Cooperation, The Campany shall take all reasonable actions requested 
by Developer to assist Developer with Find Plat, ADEQ and Arizona Department of Real Estate 
approvals, and Developer shall take all reasonable actions requested by the Company to assist 
the Company in obtaining all regulatory approvals necessary to serve the Development, Each 
party shall reimburse the other for all reasonable costs it inm in providing such assistance. 

13. 

14. Time. Time is of the essence of this Agreement. 

5 
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ATT C IMENT A 

- .- 
Encornpasyl'1,6~4,209 square feet M 37387 acme, more or less. 



ATTACHMENT C 

OFF-SITE WASTEWATER FACILITIES HOOK-UP FEES 

Extended Service Lateral Size - Fee Number 

4" $1,000,00 140 

6" $2,000.00 

8 or greater $4,000.00 

Total Hook-up FW $140,000.00 

** Payment of Hook-up Fees due on or befare final plat approval of Milagm 
Development by pinal County. 

, 

. 
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ON-SITE LINE EXTENSION AGREEMENT 

FOR 

DEVELOPER INSTALLED WASTEWAmR FACILITIJS 

BETWEEN 

30"soN luTltITIEs L.L.C. 
dbr JOHNSON UTEDIES COMPANY 

AND 

MTLAGRO INVESTORS, LLC 

FOR 

MILAGRO 
PIDIAL CO'UIYTY, ARIZQNA 
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I '  . 
ON-SITE LINE EXTENSION AGREEMENT 

FOR DEVELOPER INSTALLED WASTEWATER FACILITIES 

THIS LINE EXTENSION AGREEMENT, entered into this day of February, 2005, 
by and between JOHNSON UTILITIES, L.L.C., an Arizona limited liability company and a 
public service corporation duly approved as such by the Arizona Corporation Commission dba 
JOHNSON UTILITIES COMPANY or its successors and assigns (herehafk referred to as the 
"Company"), and MILAGRO INVESTORS, UC, an Arizona limited liability company 
(hereinafter r e f e d  to as "Developer"), for the construction of utility infi.astructure necessaryto 
provide wastewater utility service to MILAGRO in Pinal County, Arizona as shown in 
Attachment 1 (hereinafter called the "Devebpment"). 

-. 
WHEREAS, Company represents and wanants to Developer that it owns and operates a 

public service corporation and holds a Certificate of Convenience and Necessity ("Cc8tN") and 
other permits and governmental approvals reqaired authorizing it to serve the public with 
wastewater service; and 

WHEREAS, Developer is dewloping the Dewelojnnent outside the mr@cated $re8 of 
the Company, which Development is more fulty described in Attachment 1 hereto and 
inoorporated herein by reference for all p- and 

WHEREAS, Company is willing to file an application with the Arizona carporation 
Commission c tom mission^ reqaesting authhtion to extend its wasfe~afer CC&N to 
inch& the Development, and is willing to extend sesvicle.upon approval of sucs1 applicatioq and 

WHEREAS, if Compqfs wastewater cc8tN extension request is aotEqrproved by the 
Commission prior to Melopeat needing waste- service, Company is WiIling to enter into 
a n ~ B u f k W ~ ~ T ~ A g r e e m e n t ~ a h o m e o w n e r s a s ~ n a ~ t o  
plovidewastwvaterserviceto i t s m e m b ,  and 

RTHEREAS, the Company andDevedoperhave entered into a Master Utility Agrement 
dated January 26,2005 (hereinafter the '%hs&r Utility Agrement") pertaining to the advance of 
certain Off-Site Facilities Hook-Up Fees; and 

W H E R E A S , t h e C o m ~ c u r r e n t y o w n s ~ o p e r a t e s a p e n n i t t e d ~ ~ ~ ~  
facility with a developed treatment Capacity. of 1.6 million gallons of treatment capacity per day 
which is capable of serving the Development, with additional phased capacity and ultimate 

WHEREAS, the Company does not presently have wastewater collection lines on the 

build-out treatment capacity of 3 million gallons per day; and - .- 
. .. 

Development sufficient to serve the Development; and 

WHEREAS, under such circumstances the Commission's Rules and Regulations permit 
the Company to require an Advance In Aid Of C!onstruction to provide such facilities, and 



I '  ! '  
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WHEREAS, unless otherwise provided in this Agreement, the defined terms herein shall 
( j have the same meankg as set forth in the Commission Rules and Regulations. 

NOW, THEREFORE, it is mutually covenanted and agreed by and between the parties 
hereto as follows: 

X. UTILITY PLANT ADDITIONS; COST; PAYMENT, HOOK-UP FEES; AND 
O'I1B[ER CHARGES 

A. Utilitv Plant Additions. Developer will c- or cause to be constructed, the 
wastewater utility facilities descrr'bed on Attachment 2, the cost of which is estimated in 
Attachment 3. For any subsequent phase or parcel within the Development, the Company and 
thk Developer shall enter intd a separate agreement in substantially the same form of this 
f4P==t 

B. m. Thecostofcmstru& 'on of the subject fkilities as more M y  detailed in 
Attrclument 3, attached hereto and mwxporatted herein by reference for all purposes, is 
estimated to be $156,821,11, and represents an Advance in Aid of Constmction. The 
c o d o n  cost Advance shall be adjusted to the mount of the invoices pvided to the 
Ccrmgany as req- in Article VI. The Total Advance shall include appiicabe Off-Site 
Facilities Hook-Up Fees as hereinafter defined, and applicable income taxes as discussed in 
Article VII.C., herein. 

. 

D. Haok-Up Fees. In addition to all other cosfs and Gross-Up Taxes* if any, 
asmiated with the Development, Developer wiil be rquired to advance all Off-Site Facilities 
Hook-Up Fees (the '""F's") as authorized by the Co-'s Tariffs and 8s set fbrth on 
Attachment 3 if those HUF's have not been pviously oonected pursuant to the Master Utility 
Agmment with tbe Owner. All HUF's under this Agmment are n0n-m- advances 
pmmt to the Company's apfsoved TariBt: Any Gross-Up Tax associafed with the Hook4.Jp 
Fee shall be refimdable only as ordered by the Commission. Payment of tbe Off'ite Facilities 
Hook-Up Fee shall be made at the time of e x d o n  of the line extension agreement, unless 
previously advanced under the Master Utility Agreement. - .% 

. . a i -  

E. Other Wastewater Utilitv Cham-. At the time Developer requests that a water 
meter be set at a specific lot line, the party requesting that service will also be required to initiate 
wastewater service and shall be responsible €or paying to the Company Service Line Connection 
charges as authorized by the Company's Tariff, 

2 
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II. SERVICE; COMPANY LIABILITY, APPLICABLE RATES 

A. 
i )  

Service. The subject plant additions are being installed for the purpose of 
providing domestic wastewater service to the Development consistent with the Company’s Rules 
and Regulations. Service will be provided in accordance with good utility practice. 

B. Com~anv Liability. Company’s obligation for service shall be as set by the 
stricter of AAC R14-2-607(C) and @), the controllhg Master Utility Agreement, and this 
Agreement. Company shall comply with such regulations and any other applicable law. 

Amlieable Rates. It is mutually ulbderstood and agreed that the charges for 
wastam& services to said Development shall be at the applicable rates of the Company which 
are d y  on file with the Commission. Those rates 8t.e subjectto change from time to time- 
upon application of the Company and as approved by the Commission, 

. 

C. 

A. Permits and Licenses. Develop agrees to obtain at its own expense all 
li- permits, certificates and approvals fiom public anthorities which may be required for 
the4xmsmWl ‘on of facilities under this Agreement and to Compiy with dl municipal and other 
pddk laws, ordinances and requirements in regd to the same. The cost of obtaining such 
licenses, pc”.lmits, certificates and approvals ShaLi be added to the amount of the refundable 
Advance In Aid Of Constmction. The Company shau. be respodbIe for obtaining at its own 
expense all ficenses, permits, certificrrtes and appmvals fiiws @lit authorities which may be 
nqiaiFcd fix the installation and operationoftbe ofhk -tmlment and collection 
fWities that will m e  the Development and into wbi& helupex hilities shall 
-and oannect. The Company shall be raspBible furthemtstnwb ‘on and operation at its 
cost of al l  other wastewater treatment and collei?tm i kd i t i t i e s  necessary to serve the 
Deve;lopment. 

-. 
: ) 

. 

B. Easements. In the event the fircilities to be cmstm&d pursuant to this 
Agreement are not located within a dedicated right-of-way or public utility easement, Developer 
shall m r d  in the Pinal County Recorders CMke, 8 perpetaal easemerit for the construction, 
qemticm and maintenance of wastewater lines, mainn and appurtenard bilities, in the name of 
the Company. Such recording shall be completed prim to the conmencement of any 
calnstrlmctioa 

W e .  All materials installed, facilities constructed and equipment provided by 
I)evcroper in connection with construction of fidities urtder this Agreement and the completed 
fircilities as installed for which an Approval of Construction has been issued by ADEQ, and 
which facilities the Company has provided written Bccepf8nce, shall become the sole property of 
the Company, and full legal and equitable title .thereto shall be then vested in the Company, fiee 
and clear of any liens, without the requirement of any written document of transfer to the 
Company or acceptance by the Company. Developer agrees to execute or cause to be executed 
promptly such documents as counsel for the Company may request to evidence good and 
merchantable title to said facilities fke and clear of all liens. The Company shall confirm in 
writing the acceptance of title to the facilities. 

C. 

- .. . 
., ~. 

. ,  
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IV. COMMENCEMENT OF PERFORMANCE AND TIME OF COMPLETION; 
PLANS AND SPECIFICATIONS; WORKMANSHIP, MATERIALS, 
EQUIPMENT AND MACHINERY; CONNECTING NEW FACILITIES; 
EXISTING UNDERGROUND FACILITIES RESPONSIBILITIES 

, x  

' I ;  

A. Commencement of Performance and Time of Completion. It is estimated that 
the construction work to be performed under this Agreement will be completed in accordance 
with the schedule set forth in Attachment 4. Failure to meet those estimated dates shall in no 
way relieve Developer or Company of any of their obligations under this Agreement. 

B. Plans and Saecifications. All plans, specifications and construction shall be in 
accOrdafce with good utility practices and in m & c e  with alI rules, regulations and 
mpirements of regulatory agencies having'jtaisdiction over wastewater'service and facilities. 
All of said plans and specifications shall h v e  all requisite approvals in writing of alI necessary 
ag-encies and the approval in writing of Company before construction is commenced. The 
Company's review and comments shall be provided to b e l o p e r  within 20 calendar days aAer 
submittal of the plans and specifdons to the Company. The Company's approval of the plans 
and speciEcations shall be provided within 20 calendar days after final resubmittal of the plans 
and specifications in- * the company's comments. Plans and specifications as appved 
by the Company for vastmmrter fkcWes to be coIlstructed hereunder will be incomM herein 
by refmnce and made part of this Agreemest when so approved. 

C. MateriakWor-.Eu &mmt amd Maehherv. All materkh shall be 
,new and both workmanshq, and materkb shdi be of good quality which meet the specifications 
and standards of the Company's '%sign Guide and S a  I)etails" and &e compsny's 

ADEQ, the Atktmna DepxrtmM of Heafth "Backnow PrOteGtion I!mgmmm, the conamzsstaa, 
SenrioeS and all load regulatory agencies. Any change to the Company's design manual shall be 

. pvided to Developer in writing. helopeir shall assign to the Company the d e s  of its 
CQtltrBCtors~ for the Wtia to be buih pursuant to this Agreement or, if Developer com&wts 
the W t i e s  itself, Developer agrees to pay all costs for removing and replacii any d e f 6  
part or parts upon the Companypraviding written notice to Developer within one year aftersuch 
filditiesbeingplacedin@operatioa 

. .  

D. Conneetine New Facilities. The fkcilities constructed pursuant to the Agreement 
shall not be connected to the Company's existing fkilities without the pior written approval of 
Company, which approval shall not be unmsodly withheld. Nor shall said fidities be 
opted  prior to connection to the Cosnpanys fidities. Any such operation may result m either 
rejection of the facilities by the Company, or extraordinary charges to Developer to purge the 
subject facilities prior to acceptance. -.- 

E. Existine Undemonnd Paccilities Ramnsibilitv. As to all facilities constructed 
by Developer, or Developer's contractors and sub-contractors under this Agreement, Developer 
shall be responsible for complying with A.R.S. 40-360.21. et seq., and related local regulations, 
and will assume all costs and liabilities associated with (1) coordination with the owners or 
agents of all underground facilities within and adjacent to the Development regarding the 
l o d o n  of such facilities, and (2) construction near, or h a g e  to, such underground facilities. 

---:- 

* . l  
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Developer will conduct, or cause to be conducted, all excavation in a careful and prudent manner 
in its construction of all facilities subject to this Agreement. ’ 1 

F. Additional Terms and Conditions. Any additional terms and conditions 
applicable to this Agreement are contained in Attachment 5 attached hereto and incorporated 
herein. 

V. INSPECTION, TESTING AND CORRECTION OF DEFECTS 

Developer shall comply with the inspection and testing requirements of the Company for 
the bilities to be constructed hereundw, said reQuirements shall be reasonable and shall not 
cause Developer unwamnted delays in the ordinary course of c o m o n .  Developer shall 
promptly notify the Company xihem fbilities UIM& construction are ready for inspection and 
testhg, and the Company Shauiospectpmnptly after b e i i  so notified. The Company agreesto 
conduct any “open trench’’ inspection within 24 horn after being notified by Develop, that the 
trench is ready for inspedion provided Developer gives the Company at least 3 working days 
advance written notice of the first jnspection date, and the condition will be deemed 
automatidly approved by Company if it W s  to inspect the condition within such 24 hour 
period, provided the Company sxxeiwd such 3 working days advance written notice. If not 
inspected and approved by the Capmy, Meloper shall provide within 10 working days its 
’Enpineer’s Certificate of Approval that said facilities were installed in accardance witb’the 

. 

. 

appvedplansandspecificati~. 

For the purposeofinspecZon rtnd€esthg of everything covered by this Agreement, or the 
work thereon, Developer shan give the Company and any iaspectors q@ntedbyit,free access 
’to theworkingplacesaud~every filcimyfbrpmpeTlyiflspecting SuchfIbSEfeaials d w d c  
and sm furnish them withm Mw-requested 8s to tbe pfqyess of the wlork 
on its various parts. The appmyal of work by any such inspector shall not relieve Developer 
from its obligation to comply in d nspects with the instructions and specifications to make tbe 
work a finished job of its kid, wmpleted in accordance with the p b  and s p d b t k m  
appiroved by the Company and are satMWoq to the Company upon inspedion and testing. 
Developer that no inspedionbyoron.Wof the Company ShaII relieve Mow 
fbm its obligation to do and mmplete the wmk in accordance with this Agreement, Eat any 
time before the final comple!tion aadacoepfance of the work any part of the work is found to be 
defdve or deficient m any way, OT m any way faiis b conform to this Agreement, the 
Company is hereby expressly anthoarzed * to reject or revoke acceptance of such defective or 
deficient work and require Develuper to do over and makes good on such defective work. No 
costs incurred by Developer to do over or make good on defectve or deficient work shall be 
included in the Amount of Advance pursuant to Article VITA. The Company specifically 
reserves the right to withhold qproval and to forbid connection of the facilities co- 
pursuant to this Agreemen1 to the Company’s system unless such facilities have been constructed 
in accordance with the plans and specifications as approved by the Company and are satisbtory 
to the Company upon inspection and testing. Developer agrees that it will promptly correct all 
defects and deficiencies in construction, materials and workmanship upon request by the 
Company made subsequent to inspection by the Company. 

.:-.*. 
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VI. INVOICES; LIENS; “AS-BUILT” PLANS 

A. Invoices. Developer agrees to furnish Compmy, within thirty (30) days after 
completion of construction, copies of Developer’s, subcontractors’, vendors’ and all others’ 
invoices for all engineering, surveying, and other services, materials installed, construction 
performed, equipment provided, materials purchased and all else done for construction pursuant 
to tbis Agreement at the actual cost thereof. 

B. Liens. Developer acknowledges its duty to obtain lien waivers fiom all providing 
labor, mater%& or services hereunder. Developer hereby irrevocably waives any rights it may 
now have or which it may acquire during the course ofthis Agreement to record liens against the 
Company or its property. Developer shall also pay, satisfjr and discharge, or bond over, all 
medmics’, materialmen’s ad other liens, and all dahq“obfi@ns and liabilities which may 

assezkd against the Company or its property by reasan of L)eVel0p7s constmetion of the 
I.mpmvem~tobeco~ctedpursuanttuthisagreemerrt. 

C. uAs-Builtn Plans. Developer agrees to furnish the Company, within forty-five 

wwtewa& man holes, lift stations, mains, valves, and servie connections to all structures 
servdfrmnfwbichareconstructedpursuarrttothbAgteem~ Thedrawhgsshallbe 
certikd by Developer” engineer of recod and shall be provided on rqmduciile milar prints 
andma digital format (i.e. AutoCad, Micrcrslcationor dxffomratoras othwise specified by 
thc Campmy), all mailable data €or the Developmeat, h h u b g  ALTA sufveys, topographical, 
adab,feartasive plats, e n g b x h g  plans, and f h d  plat% 

(45) days after completion of constnuct i~~ “as-bdt” dnrwisgs showing the  location^ of dl 

ML, A”lmvTOFADvANcE;INCOMIE:TAx;BEFuJND;TRANsFER 

A. Amount of Advance. Based on the estimrsrted cost contained m Article I.B, and 
subjectto receiving invoices pursuant to Article VLA, totding at least the eshmted cost, the 
Ad.wmeinAidof- ‘on by Developer shall be $1!%,8Zl.ll. Of the advance, 
SlS,821.11 shall be refimdable pursuant to this Artide Va If& ractual comtru& ‘on cost is 
lessthan the estimated Advance, the Advance SEhSlf be& lesseraunount, to the extent supported 
by invoices provided pursuant to Article VIA. Ifthe actual comhwt~ ‘on cost is more than the 
&at& Advance, the Advance shall be the greater amount, to the extent supported by invoices 
provided pursuaut to Article VIA. 

fbll0Ws: 
B. Time of Pament. The paymeat of the funds under this Agreement shall be as 

1. Upon recorded final plat approval of Development, Developer shall advance any 
non-refimdable HUF’s payable under the Master Utility Agreement, which totals 
$140,000.00. 

- * .. 

. I -~ _. 

2. All Administrative, Engineering and Legal Costs and Gross-Up Amount 
estimates, as set forth in Attachment 3 as an Advance in Aid of Construction, 
totals $14,256.46, and is due upon execution of this Agreement. 
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3. Upon completion of the construction to be performed by Developer, Developer 
shall provide the documentation recphd by Articles 111, IV, V, and VI of this 
Agreement. 

C. Income Taxes. In the event it is determined by Congress, the Internal Revenue 
Service, the Arizona Legislature or the Arizona Department of Revenue that all or a portion of 
the cost estimates in Attachment 3 is taxable income to the Company as of the date of this 
Agreement, or upon receipt of said costs or facities by the Company, Developer will advance 
funds equal to the applicable income taxes for the Company's state and fderal tax liability on all 
fimds & a n d  pursuant to this Agreement. These fimds shall be payable by Developer to the 
Company within 30 days of notification to Developer of the cbtemma tion by the appropriate 
agency having jurisdiction. At the .time the refids are made pursuant to Article WIDy the 
Company shall also refimd that portion of tbe incomC taxes assocrslted with that refbd that wek 
advmcedunderthisArtic1eVII.C. Theincomataxazfvancere~shallbebasedonthe~uaI 
refid smount under Article WIDy and compubd at the same rate the advance was originally 
sssessed 

D. Commtation of Retnnd. Refunds of the Advance In Aid of Constmction shalf. 
be made to Developer by the Company on or be& the 31" day of August of each year 
co- with August of 2005, oovdng any refimds owing from wastewater revenues 
received during the preceding July 1 to June 30 period. Any additional charge made by the 
ccrml#mybftsed on any des, paivilege tax, excise tax, orregnlrttoryassessm~ shall not be 
included in the computation. The annual rafimd shall eqnal five percent (5%) of the total gross 
annd revenue from sales to eawh bona fide customer in the helopanent until the 
rdhdableadvanceisIllyreM 

E. MaximumRefhnd;lnterest onAdwrace, * UmiWion en Revenam. 'Ihemfimd 
to Developer under this Agteement shall in M) event exceed the amount of the Advan@e, as 
adjustd No itlterest shall be paid by the Company nn any amounts h e e d .  The Company 
shallmake m refimds &om any revenue received fbmprl.apezties other than those located within 
the phase of the Development covetred by this Agreement and contained within the area 
identihi in Attachment 1 to this Agreement. 

Transfer of FacEtities. In the went of the sale, conveyance or trander by the 
of my portion of its wz&ew&m system, Conspy, pursuant to the appmval of the Comrmssbon, 

incm the fbdlities serving the Developmat and instalied pursuant to the t a n s  of this 
Agreement, the Compy's obligation under Article VIID hereto shall cease (except as to any 
payment which is then due) condifioned upon the trans- assuming, and agreeing to pay 
Developer, any sums becoming payable to Developer thereaf€er in accordance with the -. 
provisions of Article VII.D of this Agreement. 

G. DeveloDer's Assignment and ComDanfs Right of First Refusal. Before 
selling or transferring the obligation of the Company under this Agreement to refimd the 
Advance, Developer shall first give the Company, or its assigns, reasonable opportunitY to 
purchase the same at the same price and upon the same terms as contained in any bona fide offer 
which Developer has received fiom any third person oi persons which he may desire to accept. 
Notwithstanding the above, withii thirty (30) days of Developer complying with the provisions 

F. . .  

. -. -. 
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of Articles I11 and VI, Developer may assign this Agreement by providing the Company with 
name and address of the Assignee. Upon assignment, the Company shall make all refunds under 
the Agreement to the Assignee. This provision shall not apply to Developer’s assigning or 
pled@ng the Agreement in connection with any lenders requirements. 

<-) 

vm. RISK, LIABILITY; I”cE 

_ .  

i - ‘  . .  1 

A. Risk Developer shall carry on all work required hereunder at its own risk until 
the same is fully complefed and aecqted by the Company and will, in case of accident, 
destruction or q u r y  to the work or material before such final completion and acceptance, 
repIm or repair forthwith the work of materials so injured, damaged or destroyed, in accordance 
with the original approved plans and specifidcms and to the satisfitdon of the Company and at 
~eve10p’s  o h  expense. 

B. Liabm. Developer hereby asstnnm the entire responsibility and liability for 
injury or death of any person, or loss for to any property  contributed to or caused by the 
active or passive negligence of Developer, it& agents, servants, employees, or snbcontractors 
incurred during the c o r n  of cmstru& ‘on of the Mlities provided for in this Agreement. 
Accordingly, DEVELOPER WILL INDEMNIFY AND HOLD HARMLESS the Company, its 
officers, dimetom, enghkm, agents and employees h m  and against such claims or expass, 
including penalties and assessments, to which they or any ofthem may be subjected by mason of 
such injury, death, loss, claim, penalty, wsessment or damage, and m case any suit or 0d.ler 
pmeeding shall be brought on acccmt keof .  Developer will assume the defase at 
Developer’sownexpeaseandwiUpayatt~tsrpsldgedtherein. 

C. Iasaranee, Mebpez agrees to produce and maintain all  iimmmes clescrii 
.below, including iosarsnCe covering the &ligations assumed by Develqxr undea P e  A 
and Paragraph B hereof. CbrtSicate~ of issuranCe shall be provided to the Company before the 
cornmenwent of actual umstmd~ ‘On. 

1. 

2. 

. .  

3. 

Workma” COmpeSSBfioPI m the benefit amounts, and occuptiod 
disease disability insuranOe, as required by the lam and reguktions of the 
!state. 

commepcial general liabitity ixuxmmce, with miniraum combiraed single 
limits of $l,OOO,~,W, and inchdhg operations and protective iiability 
coveaages. When the work to be performed requires blasthg, T3eveloper’s 
insurance shall specifically cover that risk. 

Comprehensive autornobik liability insurance with minimum combined - - 
single limits of $l,OOO,OOO.OO, and covering all owned and non-owned 
automobiles or trucks used by or on behalf of Developer, in connection 
with the work. 

M. EXTENSION OF COMPANY’S CC&N AND OTHER APPROVALS 

A. Approval of Company’s CC&N Extension Request. Company shall promptly 
seek authority from the Commission for the extension of its CC&N to include the Development .’ 
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(“Application”). All obligations under this Agreement shall be conditioned upon Company 
@g authority, fiee from any unreasonable condition, fiom the Commission to include the 
Development in Company’s certificated service area. Company retains the right, at its sole 
discretion, to determine whether any regulatory conditions recommended by the Commission 
Staff in processing Company’s Application are unreasonable. In such an event, Company shall 
have the right to withdraw its Application. Fuither, Developer covenants and agrees to support 
Company’s Application, and shall, upon request by Company, provide testimony andlor public 
comment supporting Company’s application in connection with any proceeding before the 
Commission. 

’ 

_---. 

., 

B. Interim Agreement. In the went that the Development rsqUires wastewater 
utility service while C.ompany’s Applicationis pading, Company agrees to en- into an Interim 
Bnlk Wastewater T h e m t  Agreement with tbie Developmeat’s homeowners‘association, in a 
form to be determined by Company. 

X. NOTICE 

1. Except as otherwise required by law, my notice required or permitted under this 
Agmment must be in writing and must be &en by ei4i.x~ 0 personal delivq, (ii) United 
Stales oertifiedmail, return receiptrequested, with dl postage prepaid and properly ad-, 
chi any reputable, private overnight delivery lsGTvice with delivery charges prepaid and proof of 
1IccGipa; or (iv) by f b i d e  machine or tdwpk. Notice sent by any of the fmgoing methods 
mast be addressed or sent to the party to whom notice is to be given, as the case may be, at the 
ddmms or telecopy numbers set forth below. 

OWneE mGR0 INvEsToRs,LLc 
3760 HighlandDr. #SO5 
Salt Lake City, UT 84106 
A m  IhdaWoqgLuther 
(801) 792-7776 

Company: JOHNSON UTILMZS 
5230 East Shea Boulevard 
Scuttsdale, ArizxMa 85254 
Attn: GeorgeH.Jahnsan 
(480) 998-3300 

2. Any pa@j may change its raddress or telecopy nmber for purposes of delivery 
and receipt of notices by advising the other parties in writ& of the change. Notice provided by 
the methods desmid  above will be deemed to be received: (i) on the day of delivery, if 
personally delivered; (ii) on the date which is tbree (3) days after deposit in the United States 
mail, if given by certified mail; (iii) on the next regular business day after deposit with an 
express delivery service for overnight, “same day”, or ”next day” delivery service; or (iv) on the 
date of transmittal, if given on a regular business day and during regular business hours by 
facsimie machine or telecopy. No notice will be effective unless provided by one of the 
mefhods described above. 

9 
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XI. MISCELLANEOUS 

"his Agreement may not be modified or amended except by a writing signed by both 
parties. This Agreement shall be governed by and construed in accordance with the laws of the 
State of Arizona. This Agreement is consistent with all Rules and Regulations of the 
commission and authorized Tariffs of the Company and therefore does not require specific 
approval of the Commission. This Agreement constitutes the entire agreement and 
und- between the parties with respect to the subject matter hereof and expressly 
supmedm and revokes all other prior or co~meous promises, repmentations aad 
assurances of any nature whatsoever with respect to the subject matter hereof. The remedies 
pnrvided in this agreement shaU not be deemed exchsive llfmedies but shall be in addition to dl 
other remedies available at law or in equity, No waiver by either party of any breach of this 
qprnent nor any fbilure by eithexptyto insist on stridpedbmme by the other pair@ of any 
provision of this agreement shall in any way be construed to be a waiver of any future or 
dseqwnt breach by such dekulting party or bar tbc: n w  party's right to insist on 
strict performance by the defkdting party of the provisions of this agreement in the future, 
Developer is an independent COntracfaQ and not au agent of employee of the Company, This 
Agreement shall inure to the benefit of; be binding upon, and be dbrceable by the parties hereto 
rmd their respective successors and assigns. 

IN WlTNESS WHEREOF, the partits hereto have caused this Agreement to be executed 
as of &e day and year tkst above written. 

' 



ATTACHMENT 1 

LEGAL DESCRIPTION OF DEVELOPklENT 

140 Residential Lots as described below within Milagro, a subdivision in Pind County, 
Arizona. 

. .. . . .  
: L  
. .  
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ATTACHMENT 2 

ENGINEERING PLAN OF WASTEWATER UTILITY PLANT 

Please see attached 

. .. 

> -  
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ATTACHMENT3 

ESTIMATEII ON-SITE AND OFT-SITE FACILZTIES 
AND ESTiMATED COSTS FOR 

WASTEWA'IXR SERVICES 
.. , 

Refundable Non-Refundab le TOTAL Oaaoaity w 
5,465 $14.01 If $76,564.65 

140 $275.00 $38,500.00 
9 $ 1 ~ . 0 0 ~  $13,500.00 
7 $2,UNMO $14,00.00 

$142,!%4.65 Totals 

5156,821.11 



ATTA-NT 3 WORKSmET 

OFF-SITE WASTEWATER FAClLlTIES HOOK-UP FEES' 
Service Lateral Size - Fee Number Extended 

4" $l,ooo,oo 140 

Total Hwk-up Fees $140,OOO.00 

$z,ooo.oo 
$4,ooo.00 

6" 
. lorgreater 

. -. 
:> I 

i, . 
. .  

.. -. 
. . .. ... .. 

' Developer has entered into a separate Master Utili Agreement for payment of these fees. 



ATTACHMENT 4 
i:. i 

PRELIMINARY CONSTRUCTION SCHEDULE 

Parcel # Approx. Start Approx. Finish 

. . .. ... .. 
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ATTACHMENT 5 

ADDITIONAL TERMSAMD CONDITIONS 

0 Check and initial ifnone 

Company 

Developer 

.. . .* . 

. .  
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